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内容摘要 
在第三人侵权致工伤事故中，劳动者既可以基于侵权法律关系获得侵权
损害赔偿，也可以基于工伤保险关系获得工伤保险待遇。侵权损害赔偿责任
与工伤保险责任涉及到社会保险经办机构、用人单位、劳动者、侵权人之间
的利益，如何妥善处理两者之间的关系则显得尤为重要。 
目前，对于如何处理侵权损害赔偿责任与工伤保险责任的竞合问题，各
国根据各自国情建立相应的制度。而我国的法律法规仅明确劳动者在第三人侵
权致工伤事故中既可以要求侵权人赔偿损失也可以申请工伤保险待遇，但对于采
用何种方式解决竞合问题未作出明确规定。在我国，各地法院或因对法律规定
的理解不同或根据地方性法规作出许多不同的判决，出现了“类案不同判”
的情形。因此，笔者以此题作为毕业论文的选题，以搜集到的 34 个我国不
同地区法院的判决作为基础，对侵权损害赔偿责任与工伤保险责任的竞合问
题进行理论分析，结合国外现行的四种解决模式，探寻适合我国的解决模式。 
本文除引言和结语以外，共分五章： 
第一章主要是对 34 个第三人侵权致工伤事故案例进行介绍，比较不同
法院对相似案例作出的不同判决，对其所涉及到的法律争点进行归纳。 
第二章通过对工伤保险责任与侵权损害赔偿责任的基础理论进行阐述，
比较工伤保险责任与侵权损害赔偿责任的不同。通过比较，笔者发现两者都
是对人身损害的补偿，但两者在价值目标、赔偿范围等方面存在一些无法替
代的差异。 
第三章从竞合的法理入手，介绍国外解决侵权损害赔偿责任与工伤保险
责任竞合问题的四种常用模式。通过对四种模式的比较与分析，笔者认为采
用何种解决模式需考虑该国的基本国情及现行的相关机制，我国基于两种制
度设立的目的及赔偿项目性质的不同，可采用兼得+补充的混合模式，即对
财产性损失采用补充模式，对非财产性损失采用兼得模式。 
第四章从我国立法和司法层面对第三人侵权致工伤事故中侵权损害赔
偿责任与工伤保险责任竞合问题进行论述。在国家立法层面，我国未对竞合
的处理模式予以较为明确具体的规定。在地方立法层面，部分省市结合本地
实际情况出台一些地方规定，但由于各地规定不一，导致我国司法实践没有
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统一的标准，有时甚至出现 “类案不同判”的现象。 
第五章结合我国现行机制及司法实践，本部分就我国现阶段采用兼得+
补充的混合模式的合理性进行阐述，并提出相应的建议。 
 
关键词：工伤保险责任、第三人侵权责任、竞合 
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Abstract 
In the industrial accidents caused by the third party's tort, the worker may 
obtain the compensation for tort damages based on the legal relation of tort, and 
may obtain the industrial injury insurance benefits based on the industrial injury 
insurance policy. The liability for tort damage and the liability for industrial 
injury insurance involve the interests of social insurance agencies, employers, 
workers and infringers, and how to properly handle the relationship between 
them is particularly important. 
At present, for the concurrence of the tort liability and work-related injury 
insurance liability, different countries or regions have different solutions based 
on their own social system, legislative model and juridical practice. But the 
current laws and regulations in China related to these two claims are ambiguous , 
which leads to different court’s rulings from region to region. Therefore, the 
author chooses this topic for the thesis. By collecting 34 court’s rulings in 
different regions of China as references, making the necessary and systematic 
analysis of the concurrence of the two liabilities, and combining with the four 
kinds of solution abroad, the paper explores the solution suitable for China. 
In addition to the introduction and conclusion, this paper is divided into five 
parts: 
In the first chapter, the author introduces the 34 cases about the industrial 
accidents caused by the third party's tort. Through the comparison of different 
courts’ rulings for similar cases, the author concludes the legal disputes involved. 
In the second chapter, the author elaborates the basic theories, such as the 
concepts and basic elements of the tort liability and work-related injury insurance 
liability. By the comparison in the aspect of value objectives, principles, relief 
approaches and extents of compensation between the two liabilities, the author 
finds that the work-related injury insurance liability and tort liability have some 
differences in the value objectives, relief approaches and extents of compensation, 
though the two liabilities are all compensations for personal injury. 
In the third chapter, starting from the basic legal principles, the author 
introduces and expounds the legislative stipulation for the concurrence of the two 
liabilities, analyzing and comparing the four kinds of mode of settlement 
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(alternative mode, replacing mode, supplemental mode and dual mode). From 
this, the author points out that the selection of model needs to consider the basic 
situation of the country and the current mechanism. According to the differences 
in the purpose and nature of the compensation between the tort liability and 
work-related injury insurance liability, our country may adopt a mixed mode, 
supplemental mode with dual mode. That is to say, the part of actual loss adopts 
supplemental mode while the other part adopts dual mode. 
In the fourth chapter, from the legislative and judicial aspects, the author 
discusses the concurrence of the work-related injury insurance liability and third 
party tort liability. At the national legislative level, there is no clear and specific 
stipulation for the processing mode of the liabilities concurrence. On the local 
legislation, some provinces and cities issue some local regulations in 
combination with the actual local situation. But because of the different 
stipulations, there are no unified standard to deal with the liabilities concurrence, 
even leading to a phenomenon of different court’s rulings for the same cases. 
In the fifth chapter, according to China's current mechanism and judicial 
practice, this part expounds the rationality of the mode of "both at the same time 
and supplement" in our country at the present stage, and puts forward some 
suggestions. 
 
Key Words: Industrial injury insurance liability；Third party tort liability；
Concurrence 
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